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1. Property law: native title and Aboriginal land claims 

Chair 
Jodi Denehy, Director 

Speakers 
Caitlin Fegan, Senior Solicitor 
Robert Ghanem, Senior Solicitor 

 Explore the similarities and differences between native title 
and Aboriginal land claims and the basic steps to take when 
dealing with land that might be subject to a claim.  

 

Key points 
 Ensure you do due diligence early and factor it into your project timetable. Identify interests of 

claims that affect the land. 

 Assume native title exists and consider what procedural rights apply under the future acts regime of 
the Native Title Act 1993 (Part 2, Div. 3). 

 Consider whether an Aboriginal land claim should be withdrawn, determined by the Minister or an 
Aboriginal land agreement entered into under s. 36AA of the Aboriginal Land Rights Act 1983. 

 In relation to native title claims, ensure you leave adequate time to engage with native title 
holders/claimants before final decisions are made. 

 Identify whether there is a native title claim, determination or indigenous land use agreement that 
affects the land. 

 Consider whether and to what extent your transaction ‘affects’ any native title claimed or 
determined to exist. 

 Determine what procedural rights must be afforded to the native title holders or claimants. 

 In relation to Aboriginal land claims, the overarching question is whether the proposed work or 
dealing on the land will affect the ability of the Minister to transfer the land to the Aboriginal Land 
Council in fee simple. 

 Maintain all records pertaining to the use and/or occupation of the land because the records that 
existed at the time the Aboriginal land claim was lodged are the critical documents. 

 Maintain clear documentary evidence that the land is needed for an essential public purpose, such 
as Ministerial briefs, discussion papers, plans of management, etc. 

References 
 Invalidity: BHP Billiton Nickel West Pty Ltd v KN (Deceased) (TJIWARL and TJIWARL #2) [2018] FCAFC 

8; 258 FCR 521. 

 The ‘use’ of land for the purposes of s.36(1)(b), Aboriginal Land Rights Act 1983: Minister v New South 
Wales Aboriginal Land Council [2008] 237 CLR 285 (Wagga). 

 ‘Physical use’ of the land: Council of the City of Parramatta v Brickworks Ltd [1972] 128 CLR 1 at 22. 

 What constitutes ‘use’ or ‘occupation’ depends on the purpose of the user or occupier, the nature of 
the use, and the surrounding circumstances: Council of the City of Newcastle v Royal Newcastle 
Hospital [1957] 96 CLR 493 (‘Royal Newcastle Hospital’) at 515.  

 ‘Use’ must be to more than a notional degree. Minister v La Perouse Local Aboriginal Land Council 
[2012] NSWCA 359 (Malabar) at [38]-[39]). 

 Where the use of land is restricted to a particular purpose, the use for some other unrelated purpose 
is not authorised, having regard to the terms of the reservation (cf. s. 2.19 Crown Land Management 
Act 2016): Minister v NSW Aboriginal Land Council (‘Goomallee’) [2012] NSWCA 358 per Basten JA at 
[26]. 
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2. Privacy law: developments and challenges connected with data driven 
decision making 

Chair 
Karen Smith, Crown Solicitor 

Speakers 
Tram Nguyen, A/Principal Solicitor 

 Learn about privacy legal developments and challenges 
arising from, and connected with, data driven decision 
making. 

 

Key points 
 Data driven decision making (DDDM) refers to the use of data to inform the decision-making process 

and validate a course of action before committing to it. Its increased use arises from the advent of 
big data, artificial intelligence (AI) and improved data analytics. It results in better decisions and 
greater efficiencies but also raises several privacy challenges, such as: 
 a greater risk that uses and disclosures of information will be without the informed consent or 

awareness of the individuals to whom the information relates. 
 a greater risk of re-identification arising from the accumulation of non-personal information. 

 The benefits of considering the privacy issues prior to employing DDDM include: 
 More efficient resource allocation as processes around DDDM will not need to be redesigned and 

rectified to address any privacy issues that subsequently materialise. 
 Lower litigation costs as mitigating the privacy risks should result in less privacy complaints 

about the DDDM processes, in circumstances where greater awards for compensation have been 
made for privacy breaches in the NSW Civil and Administrative Tribunal. The second highest 
award is now $30,000 instead of $8,318 (which was awarded in 2019). 

 Improved public trust and confidence in the decisions being made and the handling of 
information, which will assist in collecting information and consent in the future. 

 To assess the privacy issues that arise from using DDDM and the measures to address them, three 
questions should generally be asked: 
 What is the purpose of the DDDM? (This will affect the data to be handled and the acceptability 

of the design of the DDDM processes). 
 What type of data is proposed to be used? (This will help identify the laws that apply to regulate 

dealings with that data, including the Privacy and Personal Information Protection Act 1998 and 
the Health Records and Information Privacy Act 2002). 

 How is the data proposed to be handled (e.g. data flows and data processes)? (This will assist in 
identifying what legal obligations may apply and how the privacy risks might materialise). 

 Considering the risks posed to stakeholders in the development and use of a DDDM process may 
enable practical measures to be taken to address their risks and facilitate the provision of their data.   

 Choosing which privacy governance document to prepare to assess and document the assessment 
of the privacy issues of the DDDM process will depend on a range of factors, including the stage of 
the DDDM project, the resources available to an agency, the nature of the information being 
handled, the risk of privacy harms eventuated and the other purposes for the document.  

 The appropriateness of privacy measures may change over time due to the following changes: 
 Legal: e.g., bundled consents are less acceptable and a legal framework for AI has been 

proposed. 
 Technology: e.g., technologies are being developed to improve privacy in existing systems and to 

ensure meaningful consent to be obtained. 
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References 
 Australian Government, Attorney-General’s Department, Privacy Act Review: Discussion Paper, 

October 2021. 

 Burdon, M, Digital Data Collection and Information Privacy Law, 2020, Cambridge University Press, 
Cambridge. 

 Cessnock City Council v EMF [2022] NSWCATAP 72 affirming EMF v Cessnock City Council [2021] 
NSWCATAD 219. 

 Stobierski, T, ‘The Advantages of Data-Driven Decision-Making’, Harvard Business School Online’s 
Business Insights Blog (as at 19 February 2021). 

 UK Centre for Data Ethics and Innovation, ‘PETs Adoption Guide’. 

  

https://consultations.ag.gov.au/rights-and-protections/privacy-act-review-discussion-paper
https://online.hbs.edu/blog/post/data-driven-decision-making
https://cdeiuk.github.io/pets-adoption-guide
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3. Employment law and COVID-19 

Chair 
Marina Rizzo, Director 

Speakers  
Sophie Roden, Senior Solicitor 
Alexi Polden, Solicitor 

 Ensuring that COVID-19 employment policies remain fit for 
purpose as the pandemic enters a new phase. 

 

Key points 
 Employers have ongoing obligations under the work health and safety legislative scheme to review 

and revise control measures that have been put in place to minimise the risk posed by COVID-19.  

 When reviewing COVID-19 employment policies, employers should consider up-to-date health advice 
and ensure that they have evidence to support any assumptions or conclusions in a risk assessment.  

 A direction to employees, such as a vaccine directive, must be both ‘lawful’ and ‘reasonable’. This 
includes compliance with relevant laws (such as privacy laws). 

 To minimise the risk of a successful challenge, employers should consider whether it is appropriate 
to provide for exemptions to their COVID-19 policies. It will be important to consider what evidence 
must be provided by employees to obtain an exemption and to provide scope in a policy to enable an 
employer to verify or look behind the information provided in relation to an exemption application.  

 Employers should be prepared for some level of dispute about their COVID-19 employment policies. 
To prepare for disputes, employers should document all aspects of their COVID-19 processes, 
including the rationale for any assumptions or conclusions in a policy, all consultation activities 
conducted, and correspondence with staff about the policies.  

References 

Consultation obligations 

 Work Health and Safety Act 2011 (NSW), ss. 27 – 19. 

 Challenge to the lawful and reasonableness of a site-access requirement: Construction, Forestry, 
Maritime, Mining and Energy Union & Matthew Howard v Mt Arthur Coal Pty Ltd T/A Mt Arthur 
Coal [2021] FWC 6309.  

 See also, Construction, Forestry, Maritime, Mining and Energy Union & Matthew Howard v Mt Arthur 
Coal Pty Ltd T/A Mt Arthur Coal [2021] FWC 6626; Cox v DP World Brisbane Limited [2021] FCA 1335. 

Risk assessments 

 Work Health and Safety Regulation 2017 (NSW), cl. 38. 

 Challenge to the New Zealand Public Health Order: Yardley v Minister for Workplace Relations and 
Safety & Anors [2022] NZHC 291. 

 Weekly reports on COVID-19 cases in NSW.  

 NSW health research. 

Privacy considerations 

 NSW legislation: Privacy and Personal Information Protection Act 1998 (NSW); Health Records and 
Information Privacy Act 2002 (NSW). 

 Challenge to the lawfulness of a site-access requirement under the Privacy Act: Construction, 
Forestry, Maritime, Mining and Energy Union & Ors v BHP Coal Pty Ltd T/A BHP Billiton Mitsubishi 
Alliance / BMA & Ors [2022] FWC 81. 

https://www.health.nsw.gov.au/Infectious/covid-19/Pages/weekly-reports.aspx
https://aci.health.nsw.gov.au/covid-19/critical-intelligence-unit
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 Settled industrial dispute proceedings where Individual Health Identifiers were raised: Australian 
Licenced Aircraft Engineers Association v Virgin Australia Airlines Pty Ltd ACN 090 670 965 & Ors 
(Federal Court of Australia, NSD1040/2021). 

 Healthcare Identifiers Act 2010 (Cth). 

 Australian Office of the Information Commissioner guidance.  

Requirement to attend the workplace 

 Need to consider whether employee could perform her role from home: McHale v Anglicare Victoria 
[2022] FWC 413. 

 Reasonable to require employee to work in the workplace: O’Toole v Australian Community Support 
Organisation Ltd [2022] FWC 477. 

Exemptions to COVID-19 employment policies 

 Existence of an exemption process provided support for the conclusion that a face mask 
requirement was reasonable: Jessica Watson v National Jet Systems Ltd [2021] FWC 6182. 

 Employee’s medical contraindication certificate (provided as evidence to the Commission) appeared 
to be invalid: Dimitrios Perdikaris v KLF Holdings Pty Ltd [2022] FWC 384. 

 Insufficient evidence of a valid medical contraindication: Bou-Jamie Barber v Goodstart Early Learning 
[2021] FWC 2156. 

Adverse reactions to vaccines 

 Employee requested that employer provide a guarantee for any adverse vaccine reaction: Karen 
O’Toole v Australian Community Support Organisation Ltd [2022] FWC 477. 

 Injury suffered during influenza vaccination: Usher v Coffs Harbour City Council [2021] NSWPIC 196. 

 Commonwealth’s ‘No-fault’ compensation scheme. 

  

https://www.oaic.gov.au/privacy/guidance-and-advice/privacy-guidance-regarding-individual-healthcare-identifiers-ihis-on-covid-19-digital-vaccination-certificates
https://www.servicesaustralia.gov.au/covid-19-vaccine-claims-scheme
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4. Procurement compliance risk management 

Chair 
Felicity Shaw, Assistant Crown Solicitor  

Speakers  
Felicity Shaw, Assistant Crown Solicitor  
David Nguyen, Senior Solicitor  
Karen Ferris, Principal Solicitor  

 Explore recent procurement reforms and how to comply 
with them. 

. 

Key points 
A procurement compliance checklist should include the following considerations:1 

 Does the agency have the power to procure the goods or services (G&S)? 

 What procurement method is available to the agency to procure the G&S? This will depend on: 
 estimated value of procurement 
 agency’s terms of accreditation, if any (s. 174, PWP Act) 
 availability of whole-of-government (WoG) contract or prequalification scheme for the G&S (PBD 

2021-04 – Approved procurement arrangements). 
 whether procurement of the G&S is covered by the EPP Direction 
 rules and exemptions under WoG and agency-specific schemes and other Procurement Board 

policies and directions that apply in specific circumstances. 

 How is the agency demonstrating it is achieving value for money?  

 Procurement contract: 
 Does the person signing the contract have the necessary financial delegation to commit to paying 

the purchase price for the G&S? 
 Where mandated WoG contract terms do not apply, do the contract terms proposed reflect the 

agency’s general position in relation to its rights and responsibilities e.g. as to IP ownership, 
insurance and indemnities, termination? 

 Once signed, comply with the contract disclosure and open access information requirements of 
the Government Information (Public Access) Act 2009. 

 Implement a plan for monitoring the supplier’s performance and ensure any variations are 
managed in accordance with the terms of the contract.  

 Procurement compliance policies should be updated to reflect the following recent reforms: 
 SME and Regional Procurement Policy (updated 1 July 2021): 
 Greater opportunity to purchase directly from SMEs and regional suppliers for lower value 

contracts. 
 Obligations to first consider SMEs in many direct dealings. 
 Obligations to ensure high value procurements include the prescribed SME -related evaluation 

and reporting requirements. 
 Direct Dealing Guidelines (updated June 2021). 
 PBD 2021-04 – Approved Procurement Arrangements (issued 23 November 2021; replaces PBD 

2020-04): 
 Agencies must obtain approval from their responsible Minister before entering into WoG 

contracts. 
 Introduces an Exceptions Framework under which agencies may procure outside a mandatory 

WoG arrangement.  

 
1 This is not an exhaustive list – please refer to the NSW Government Procurement Policy Framework for a consolidated view of 

government procurement requirements. 

https://buy.nsw.gov.au/policy-library/procurement-board-directions/pbd-2021-04-approved-procurement-arrangements
https://buy.nsw.gov.au/policy-library/procurement-board-directions/pbd-2021-04-approved-procurement-arrangements
https://buy.nsw.gov.au/resources/direct-dealing-guidelines
https://buy.nsw.gov.au/policy-library/procurement-board-directions/pbd-2021-04-approved-procurement-arrangements


Crown Solicitor’s Office  |  CPD Conference 2022 

8 

 PBD 2021-02 – Mandated use of ICT Purchasing Framework (updated 1 July 2021): 
 Replaces Procure IT 3.2 with MICTA/ICTA contracting framework. 
 Increases scope for agencies to vary standard ICT terms. 

 Anti-modern slavery obligations – what are ‘reasonable steps’ to be taken by the agency? 
 Use a risk-based approach. 
 Assess modern slavery risk by reference to relevant risk indicators (e.g. sector/industry, 

product/services, geographic and supply chain model). 
 Address modern slavery risk using appropriate controls at each stage of the procurement 

lifecycle, including contractual terms. 
 Report on steps taken in annual report. 

 Agencies must regularly test their compliance with the mandatory requirements of the NSW 
Government Procurement Policy Framework and other Procurement Board policies and directions. 

References 
 Pt. 11 (Procurement of goods and services), Public Works and Procurement Act 1912 (PWP Act) . 

 Pt. 3 (Supply chains), Modern Slavery Act 2018. 

 Cl. 8(1)(b2), Annual Reports (Statutory Bodies) Regulation 2015. 

 Cl. 6(1)(b2), Annual Reports (Departments) Regulation 2015. 

 Div. 2B (Modern slavery audit), Government Sector Audit Act 1983. 

 ASIC v Healey (2011) 196 FCR 291. 

 NSW Government Procurement Policy Framework. 

 Small and Medium Enterprise (SME) and Regional Procurement Policy.  

 PBD 2019-05 – Enforceable Procurement Provisions Direction (EPP Direction). 

 Buy NSW Modern Slavery and Procurement Guidance (including template documents). 

 
  

https://arp.nsw.gov.au/pbd-2021-02-mandated-use-of-ict-purchasing-framework
https://buy.nsw.gov.au/__data/assets/pdf_file/0004/1007491/Procurement-Policy-Framework-1.8-25-August.pdf
https://buy.nsw.gov.au/policy-library/policies/sme-and-regional-procurement-policy
https://buy.nsw.gov.au/policy-library/procurement-board-directions/pbd-2019-05-enforceable-procurement-provisions
https://buy.nsw.gov.au/resources/modern-slavery-and-procurement)
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5. Professional skills in practice – acting in the NCAT 

Chair 
Michael Granziera, Director  

Speakers  
Kiri Mattes, Principal Solicitor  
Betty Sarkissian, Principal Solicitor 
Holly Morgan, Solicitor Advocate 

 Obtain the skills necessary for practising as a government 
lawyer in the NSW Civil and Administrative Tribunal (NCAT), 
including handling evidence admissibility, and other 
important areas. 

 

Key points 

New NCAT matters: getting started 

 Consider whether the named parties are appropriate: 
 Does the applicant have standing? Are they acting as an agent for someone else? 
 Is the respondent named correctly? 
 Is there a third party right to appear or intervene? 

 Familiarise yourself with the different jurisdictions of the Tribunal (e.g. administrative review) and 
the enabling legislation that confers the particular jurisdiction for your matter. 

 Assess whether preconditions for commencing a matter have been met – e.g. whether internal 
review occurred first (if required) and whether the application has been brought within time. 

 Assess whether dismissal is appropriate at an early stage – e.g. where the application is frivolous, 
vexatious or otherwise misconceived. 

 Prepare for the first case conference or directions hearing – consider whether mediation is 
appropriate, whether remittal is appropriate, and a reasonable timetable. 

Skills to improve the experience with self-represented litigants 

 Communicate in plain English. 

 Encourage seeking legal advice – repeat often. 

 Spell out weaknesses in their case early (if applicable). 

 Seek to involve the Tribunal Member in conveying important messages to applicant.  

 Foreshadow the Tribunal’s procedure at each stage. 

 Ensure the applicant has received all important documents, especially before a hearing. 

Skills to maximise the potential of mediations 

 Be clear at the directions hearing on whether there is utility in attending a mediation. 

 Experience and ability of mediator is critical to outcome - gather intelligence on your mediator. 

 Mediation may be useful to obtain important information/documentation from applicant which could 
alter decision. 

 Prepare a position paper and/or a statement of agreed facts and issues. 

 Pitch the presentation to relevant audience – keep to plain English; simplify language if necessary. 

 Acknowledge how the other party could perceive potential unfairness of a law where appropriate. 

 Consider asking if respondent can go first where there is a self-represented opponent. 

 Work out with your team: the order of the presentation; channel comments through lead speaker. 
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Admissibility of evidence 

 The NCAT is not bound by the rules of evidence and may inquire and inform itself in such manner as 
it thinks fit, subject to the rules of natural justice. 
 Affording the parties procedural fairness remains the touchstone when dealing with evidence. 
 Rules of evidence reflect procedural fairness considerations even if not directly applicable. 

 Be prepared to deal with any kind of evidence as though it is witness testimony. 
 Documentary evidence may be admitted as evidence of a witness even if not in the form of a 

statement, affidavit or statutory declaration. 

 Witnesses may give oral evidence without providing a statement, affidavit or stat dec beforehand, 
although this can be resisted on procedural fairness and other grounds. 

 Evidence may be admitted when a witness is not made available for cross examination. 
 Be prepared to make arguments on why it should not be given weight. 
 Focus on procedural fairness as the basis for an objection. 

 Try to use Tribunal directions where possible to manage the evidence presentation process and 
avoid surprises. 

References 

Civil and Administrative Tribunal Act 2013 

 Tribunal not bound by rules of evidence – s. 38. 

 Tribunal’s powers in relation to witnesses – s. 46. 

 Tribunal’s powers to dismiss proceedings – s. 55. 

 Right to representation in Administrative & Equal Opportunity Division – Sch. 3, cl. 9. 

Administrative Decisions Review Act 1997 

 Power to remit matter to agency for reconsideration – s. 65. 

Cases 

 Constable v Chief Commissioner of State Revenue [2018] NSWCATAD 94. 

 Kakoz v Chief Commissioner of State Revenue [2021] NSWCATAD 257. 

 Grange Property Group v Chief Commissioner of State Revenue [2020] NSWCATAD 11. 

Guidance material 

 AEO Division’s Guideline on Resolution Processes. 

  

https://www.caselaw.nsw.gov.au/decision/5ae6795ee4b087b8baa889fe
https://www.caselaw.nsw.gov.au/decision/17ba4868de6bc16cb8dadcbd
https://www.caselaw.nsw.gov.au/decision/5e1525c9e4b0ab0bf607509e
https://ncat.nsw.gov.au/documents/guidelines/aeod_od_guideline_resolution_processes.pdf
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Regulatory prosecutions 

Chair 
Naomi Malhotra, Assistant Crown Solicitor 

Speakers  
Johanna Geddes, Director  
Sophie Williams, Solicitor Advocate 

 Understand the ethical obligations of a prosecutor in regulatory 
prosecutions, including disclosure considerations.  

. 

Key points 

Role of the Prosecutor 

 Prosecutors are to regard themselves as ‘ministers of justice’ and are not to struggle for a 
conviction. 

 The prosecutor’s duty is to act with fairness to the accused and with a single view to determining 
and establishing the truth. 

Disclosure – one aspect of a fair trial 

 Disclosure ensures an accused person knows the case against them, so they can properly defend 
the charges brought.  

 Disclosure is an ethical duty and an obligation owed to the court.  
 The duty of disclosure arises from the common law and also statute. 
 There is no distinction between the prosecutor and the investigating agency- both are ‘the 

prosecutor’ for the purpose of disclosure. 
 A broad view of relevance should be taken when determining what is disclosable. 
 The prosecutor’s duty of disclosure is ongoing. 
 Don’t wait for a request from defence. 

Potential consequences of a prosecutor not providing disclosure  

 Withdrawing the charge: r. 29.6, Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 
2015. 

 Possible disciplinary complaint. 

 Temporary or permanent stay. 

 Refusal to allow tender of documents. 

 Setting aside a conviction. 

 Costs orders. 

References 
 The role of the prosecutor: Subramanian v The Queen (2004) 79 ALJR 116. 

 The source of the duty: R v Reardon (No 2) (2004) 60 NSWLR 454 at [48] per Hodgson JA. 

 The scope of the duty: R v Spiteri (2004) 61 NSWLR 369; [2004] NSWCCA 321 at [20]. 

 Regarding the Harman undertaking: Hearne v Street (2008) 235 CLR 125 at [102] per Hayne, Heydon 
and Crennan JJ; Gleeson CJ at [3]. 

 The duty applies in the Local Court: Bradley v Senior Constable Chilby [2020] NSWSC 145. 

 Potential consequences of non-disclosure – retrial: Grey v R (2001) 75 ALJR 1708. 

 Potential consequences of non-disclosure – conviction quashed, verdict of aquittal entered: JB v R 
[2015] NSWCCA 182; JB v R (No 2) [2016] NSWCCA 67.  
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 The duty to enquire: Marwan v Director of Public Prosecutions [2019] NSWCCA 161; R v Garofalo [1999] 
2 VR 625; [1998] VSCA 145. 

 The disclosure of criminal convictions of prosecution witnesses: R v Garofalo [1999] 2 VR 625. 

 Disclosure of data stored on devices: Edwards v The Queen [2021] HCA 28; 95 ALJR 808. 

 Confidentiality agreements and disclosure: Arcadia Investment Holdings Pty Ltd v Environment 
Protection Authority [2022] NSWLEC 2. 
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