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In conversation with Jodi Denehy, Director, Property & Native Title 

Native title in practice 
 
The Native Title Act 1993 (Cth) was 
enacted to recognise and protect native 
title for First Nations people across 
Australia. Native title law has become an 
important area of practice for many 
lawyers in Australia.  

In 1996, the CSO formed a native title 
practice. Since then, the CSO has played 
a pivotal role in assisting the NSW 
Government on consent determinations, 
advising on key cases, and contributing 
to the development of native title law in 
NSW.  

Jodi Denehy has been Director of the 
CSO’s Property & Native Title practice 
group since 2016.  

Jodi shares her thoughts and 
experiences on native title law, the work 
of her practice group, and her most 
memorable experiences working in this 
important area of law. 

Let’s start with an obvious question: what does a 
native title lawyer at the CSO do? 

A native title lawyer provides advice on native 
title with respect to property transactions, 
represents government agencies in native title 
claims and applications in the Federal Court, and 
negotiates and mediates those claims ‘on-
country’, meaning the area of land that is the 
subject of the claim. We have also been involved 
in training our clients and local councils about 
native title. 

What inspired you to work in native title law? 

I’ve always been fascinated by how it dovetails 
with property law because, after all, native title is 
all about land and recognition of the rights in 
land. 

It’s amazing how few people know about native 
title. However, when I start talking about it, 
people are very interested to hear that it’s a part 
of what I do.  

I believe legal professionals can play an active 
role in educating the general public and 
dispelling the myths – there is still a very large gap 
in people’s understanding about what native title 
is, and, in NSW, how it differs to an Aboriginal land 
claim. 

What are the unique challenges of working as a 
native title lawyer? 

The Native Title Act itself is a challenging and 
complex piece of legislation. I think this would be 
the hardest part to get across quickly as a junior 
lawyer. 

It can also be challenging to deal with intra-
indigenous claims. This is where different 
indigenous groups claim they are the relevant 
native title holders for a particular area. 

The State’s approach is to allow indigenous 
groups to resolve claims between themselves, 

Federal Court Justice Steven Rares participates in a smoking 
ceremony prior to the hearing of the Bandjalang #3 Native 
Title Consent Determination at Evans Head, NSW.  
Photo credit: Caitlin Fegan, CSO Senior Solicitor. 
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but we do have a role in checking and ensuring 
that the claim is resolved once and for all. Our 
internal experts do an excellent job in advising on 
this difficult area. 

What kind of work does CSO’s Property & Native 
Title team undertake? 

We provide advice and representation in all 
native title and Aboriginal land rights matters for 
the State. This encompasses advising agencies 
on things like issues relating to native title under 
the Native Title Act and claims under the 
Aboriginal Land Rights Act 1983 in the context of 
commercial transactions and land vestings 
between agencies. We also advise on 
Indigenous land use agreements, and State 
actions that may impact native title or an 
Aboriginal land claim, as well as the effect of 
proposed legislation on native title. 

Is there a recent highlight for you? 

A recent standout would be our contribution to 
resolving one of the oldest native title claims in 
NSW (Williams on behalf of the Gumbaynggirr 
People and Attorney General of NSW [2019] FCA 
1915). 

The decision was the culmination of proceedings 
that commenced in June 1998. It resolved the 
last pre-2000 native title determination 
application in NSW – noted as a milestone in 
native title determinations in this country by 
Justice Collier in her judgment. I acknowledge 
Janet Moss’ significant contribution to this matter. 

It’s very satisfying to 
work in an area that 
means so much to our 
First Nations people and 
recognises their 
continuing connection to 
land, sea and sky. 

What are the most memorable experiences you 
have had working in native title at the CSO? 

I attended the Bandjalang #3 consent 
determination at the Federal Court. The 
determination was part of a claim initially 
launched by the Bandjalang people in 1996. 
Seeing Justice Rares hand over the consent 
orders to the Elders, I felt very moved by the 
significance of the moment. There was such a 
great feeling of joy and celebration by the Elders 
and their families who had attended Sydney to 
witness it. 

I also felt very proud to be involved in work with 
NSW Health in reaching agreement with the 
Barkandji native title holders to grant a long-term 
lease for the Buronga HealthOne Centre. The site 
was subject to a reserve trust, native title and 
aboriginal land claim interests. The agreement 
enabled us to preserve native title for the 
Barkandji people. Both Martin Hill and Harriet 
Radford played a significant part in achieving this 
outcome. 

I’d love to go to Buronga to see the completed 
community health building. 

What has been your biggest personal learning 
working in the native title space? 

I think the biggest personal learning for me is to 
look behind the complexity of the legal issues 
and focus on what our client’s objective and 
purpose is in a matter.  

What advice do you have for someone who 
wants to get involved in native title law? 

Accept that it’s an area that will take a while to 
get your head around! But it’s an area that 
definitely brings rewards. You will have great 
support from a team of experts. 

Where do you hope to see native title law 
headed in the next decade? 

Hopefully, there will be a more streamlined 
process for the management of native title claims 
so that claims can be settled more quickly – the 
average life of a claim is currently about seven 
years! 


