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State successful in Wood v State of NSW malicious prosecution appeal 
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The NSW Court of Appeal has unanimously upheld the first instance decision of Fullerton J. The Court held 
that her Honour was correct in finding that the prosecution of Gordon Wood was not conducted maliciously. 

KEY POINTS 

 Despite judicial criticism of the manner in which the criminal proceedings were conducted, the Court of 
Appeal found that the plaintiff had not succeeded in establishing the prosecution was conducted with 
malice (in the relevant sense). 

 A finding of absence of reasonable and probable cause is not of itself a sufficient basis to infer that a 
prosecution was conducted maliciously.  

 

BACKGROUND 

In 2008 Gordon Wood was convicted of the murder of 
Caroline Byrne, who was found dead at The Gap on 8 
June 1995. Mr Wood was subsequently acquitted on 
appeal in February 2012.  Mr Wood then brought civil 
proceedings against the State of NSW, seeking damages 
for malicious prosecution. In her first instance judgment, 
her Honour Fullerton J was critical of aspects of the 
conduct of the criminal proceedings against Mr Wood.  
However, her Honour considered that this conduct was 
better explained by the prosecutor’s lack of insight into 
flaws in his approach, rather than a determination on his 
part to press for a conviction even if it entailed a breach 
of his obligations.  Her Honour found against Mr Wood in 
his civil claim. 

DECISION 

On appeal to the NSW Court of Appeal, Mr Wood sought 
to argue that her Honour had erred in finding that the 
prosecutor’s conduct did not support a finding of malice. 

The Court of Appeal noted the extensive and painstaking 
examination of the evidence undertaken by Fullerton J, 
and considered that her Honour’s findings should not be 
disturbed on appeal unless they were shown to be 
wrong by “incontrovertible facts or uncontested 
testimony” or were “glaringly improbable” or “contrary to 
compelling inferences” (applying Fox v Percy [2003] HCA 
22).  The Court found that Fullerton J’s conclusions had 
not been demonstrated by the appellant to have been 
wrong by reference to these standards.   

The Court held that her Honour was correct to conclude 
that malice was not established in this case. The appeal 
was dismissed with costs. 

 

CONTACT 

 

 

Helen Maamary, Principal Solicitor 

helen.maamary@cso.nsw.gov.au 

02 4974 9292 

 


