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Subpoenas and public interest immunity 
Session summary: Understand the practical steps involved in responding to a subpoena for production or 
notice to produce. Learn what you need to consider, including the scope of subpoena, whether the 
subpoena displays a legitimate forensic purpose or is oppressive, and whether privilege or public 
interest immunity arises. 

Speakers: Penny Csenderits, Director; Raphael Hudson, Senior Solicitor. 

Key points 

Subpoenas 
 Relevant legislation: Pt. 33 of the Uniform Civil Procedure Rules 2005 (UCPR) (civil) and Ch. 4 Pt. 3 of 

the Criminal Procedure Act 1986 (criminal), and court-specific rules and practice notes.   

 Subpoenas to attend can be objected to on similar grounds to subpoenas to produce documents 
(Flowers v State of New South Wales (No 2) [2021] NSWSC 31). 

 As to issuing party threats to ‘cross examine’ or issue arrest warrants, note the limited scope to any 
such enquiry (Hibbert v Nationwide News Pty Ltd (No. 3) [2016] NSWDC 242; ss. 68, 97 of the Civil 
Procedure Act 2005; r. 33.12 UCPR). 

 Form requirements for subpoenas are set out in r. 33.3 of the UCPR. As to personal service 
requirements, note the permissibility of service by agreement (r. 10.6 UCPR). 

 While a party may object to a subpoena due to invalid form, technical objections to subpoenas should 
not be made without strong cause (r. 33.6(3); 789TEN v Westpac & Anor [2005] NSWSC 404).  

 ‘Conduct money’ does not cover general expenses for complying with a subpoena and the failure of a 
party to provide conduct money is not a valid objection to production (Hall v Donlon [2011] NSWSC 
1088; contrast r. 33.11). 

 Consider if there is ‘nothing to produce’ in answer to the requests in a subpoena schedule before 
focusing on objections. Then examine the scope of the request for ambiguity. 

 Requests for ‘all documents’ and ‘all records’ are bad in form and liable to be set aside (Commissioner 
for Railways v Small (1938) 38 SR(NSW)). 

 If there are objectionable documents, try to negotiate a ‘narrowed call’ on the subpoena schedule. 
However, the Court will not redraft a subpoena schedule if no agreement as to a narrowed call is 
reached (Elanor Operations Pty Ltd v Chief Commissioner of State Revenue [2020] NSWSC 840).  

 In The Checkout Pty Ltd v Cordell Jigsaw Productions Pty Ltd (No 8) [2021] NSWSC 703, the Court 
disapproved of parties unilaterally redacting documents prior to production for relevance and non-
statutory objections. This does not apply to redactions for privilege claims or statutory objections. In 
other cases, leave or an agreement will be required. Privacy redactions have a statutory foundation in 
criminal proceedings, but not in civil proceedings where they must be justified to the Court (Harvey 
and Anor v State of New South Wales [2005] NSWSC 1390).  

 Legal professional privilege provides an objection to production, subject to principles of waiver 
(Hancock v Rinehart (Privilege) [2016] NSWSC 12; ss. 118-120 of the Evidence Act 1995). 

 Inadvertent formal production to a Court by a represented party may be construed as an intentional 
waiver (Bendigo and Adelaide Bank Limited v Stamatis [2013] NSWSC 248; cf Expense Reduction 
Analysts Group Pty Ltd v Armstrong Strategic Management and Marketing Pty Ltd (2013) 250 CLR 303).  

 Objections to production are made by notice of motion. The most common basis is abuse of process, 
on the ground that the request lacks a legitimate forensic purpose.  

 The ‘on the cards’ test for legitimate forensic purpose no longer applies in civil proceedings in NSW. 
Instead, the Court will examine whether the subpoena is an abuse of process and consider whether 
the documents will materially assist on an identified issue or provide a legitimate basis for cross 
examination (Department of Planning, Industry and Environment v Blacktown City Council [2021] 
NSWCA 145).  
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 The legitimate forensic purpose test in criminal proceedings remains the ‘on the cards' test, however 
the Court has signalled that this may need to be reconsidered in the future (Waters v Secretary of the 
Attorney-General’s Department (Cth) [2021] NSWCCA 193).  

 Consider whether to make an objection to access following production (r. 33.9) at the return of 
subpoena hearing. In doing so, note that material obtained on a subpoena is subject to the ‘implied 
undertaking’ that the material not be used for purposes outside the proceedings (Home Office v 
Harman [1983] 1 AC 280).  

Public interest immunity 
 Public interest immunity is an immunity from production or disclosure of information where 

production or disclosure would be contrary to the public interest, even if the information is relevant 
and otherwise admissible. The categories of public interest immunity are not closed. 

 The immunity is not absolute. In determining a claim of public interest immunity, the Court conducts a 
balancing exercise. First, the Court will consider whether harm to the public interest would flow from 
production or disclosure. If that is demonstrated, the court will initially incline against disclosure. 
Secondly, the Court will consider the need of the party seeking the material and it must be shown 
that disclosure would likely assist that party’s case in litigation. Finally, if the first two steps have 
identified matters to be weighed or balanced, the Court will weigh those conflicting aspects of the 
public interest in determining the claim (Alister v. The Queen (1984) 154 CLR 404 at 412). 

 ‘State papers’ may be protected by immunity if production or disclosure of documents would 
prejudice the proper functioning of government. Claims can arise over a document because it falls 
into a ‘class’ of documents protected by immunity, or because there would be harm to the public 
interest from disclosure of the information contained in the document (Sankey v. Whitlam (1978) 142 
CLR 1, Gibbs ACJ at 39). 

 The rationale for State paper claims is that government at a high level cannot function without some 
degree of secrecy. No Minister, or senior public servant, could effectively discharge the 
responsibilities of their office if every document prepared to enable policies to be formulated was 
liable to be made public (Sankey v Whitlam (1978) 142 CLR 1 at [40] per Gibbs ACJ). 

 Actual deliberations of Cabinet are afforded the highest protection in order to protect the Cabinet 
convention of collective responsibility, whereby Ministers are expected to accept and express 
support for all decisions made by Cabinet, irrespective of their personal views  
(Commonwealth of Australia v Northern Land Council (1993) 176 CLR 604 at 615; Opel Networks Pty Ltd 
(in liq) [2010] NSWSC 142 at [77] per Austin J).  

 Other documents that might attract a claim: confidential submissions and reports prepared for 
Cabinet; Ministerial briefing notes; other high-level communications.  

 Factors to consider for state papers claims: 
 Why was the document prepared, who was it prepared by, who was it prepared for? 
 What kind of document is it? Is the document confidential? 
 Is the document concerned with important matters of current/controversial policy? 
 Has the policy been announced/implemented? 
 What is the harm? 

 State as commercial litigant: to the extent that the executive branch of government participates in 
contractual arrangements and commercial undertakings, there is much to be said for the proposition 
that it should be treated like any other litigant in a commercial dispute in which it finds itself (State of 
NSW v Public Transport Ticketing Corporation [2011] NSWCA 60 at 55). 

 Effective law enforcement: Claims can arise over information that would identify or that would tend 
to identify confidential informants; confidential police methodology; ongoing and future police 
investigations/prosecutions and confidential intelligence. It is essential that there should be no 
disclosure of anything which might give any useful information to those who organise criminal 
activities (Conway v Rimmer [1968] AC 910, Lord Reid at 953). 
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 Confidential informants: to protect the safety of informers and those close to them; also, to ensure 
that the free flow of information to police continues (Cain v Glass (No 2) (1985) 3 NSWLR 320, Kirby P 
at [223]-[234]). 

 Confidential methodology: where disclosure of the methodology would prejudice the ability of law 
enforcement to detect or investigate or respond to criminal conduct. 

 Investigations/intelligence: those the subject of investigations should not be alerted to particular 
information at a time when to do so could undermine an investigation or prosecution. 

 Evidence in support of claims should not make broad and sweeping statements about harm to the 
public interest. The harm that would be caused from production must be identified and 
particularised. The evidence must be sworn by a very senior person in the Department or agency, who 
is able to speak to the overall harm to the public interest that would be caused from production. 

 If the Court does not uphold the claim, there is a right to a stay and to challenge that decision, before 
the material is produced: Alister v The Queen (1983-84) 154 CLR 404, Gibbs CJ at 415; Sankey v 
Whitlam (1978) 142 CLR 1 Gibbs ACJ at 43. Consideration can also be given to protective orders, such 
as suppression orders: see Court Suppression and Non- publication Orders Act 2010. 

 If a claim is upheld by the Court, the subpoenaed party will be excused from production of that 
material. As the doctrine is an ‘exclusionary’ doctrine, no party can then seek to rely on the immune 
information or documents. This was confirmed recently by the High Court in HT v The Queen [2019] 
HCA 40. 

 If documents caught by a subpoena are thought to give rise to a public interest immunity claim, seek 
advice from the Crown Solicitor’s Office. Public interest immunity comprises core legal work that is 
to be referred to the Crown Solicitor: see Premier’s Memorandum M2016-04-NSW Government Core 
Legal Work Guidelines. 
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An introduction to advice writing 
Session summary: Understand how to approach a request for advice and deliver written material that is 
clear, concise and client focussed. 

Speakers: Michael Granziera, Director; Nicholas Borger, Senior Solicitor. 

Key points 

Establish context 
  Start by considering the audience and establish expectations by asking 3 key questions: 

 What does the client need? 
 When do they need it? 
 In what forms do they need the advice? 

 Read instructions and background materials carefully. Speak with your manager or supervisor early 
on to see if they have any insight to offer. 

 Have an initial discussion with your client to clarify questions they would like you to address in your 
advice. Listen and be responsive. 

Structure your thinking 
 Identify the legal framework that applies. 

 Don’t always jump straight in to writing the advice. Test your reasoning, check for weaknesses and 
gaps. You can do this by maintaining a ‘living document’ separate from the advice that addresses 
each question to answer, along with any research. 

Write your advice 
 Follow your agency’s templates for advices or memos. 

 Stick to plain English and keep language simple. Consider using the active voice.  

 Craft a succinct executive summary – your client will often use this to engage with other 
stakeholders. 

 Answer questions in a logical and concise way. 

 Focus on the essential issues – the things that your client needs to know or that are central to your 
reasoning or conclusions. Try to leave out irrelevant matters, and deal with uncontroversial matters 
briefly. 

 Avoid large quotes from legislation and case law in the body of your advice where possible. 

 Be alive to the issue of doubt in the law or its application, but don’t focus on it more than you need to.  

 Remember your audience. 
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Courtroom basics (advocacy 101) 
Session summary: Learn how to prepare to appear in simple mentions and applications in NSW Courts 
and Tribunals, including how to deal with common problems and how to avoid them. 

Speakers: Amay Tembe, Solicitor Advocate; Kathleen Zielinski, Solicitor Advocate; Christopher Frommer, 
Principal Solicitor. 

Key points 

Preparing for court 
 Obtain complete instructions and ascertain a clear and concise purpose for your appearance. 

 Discuss your position with the relevant parties prior to your appearance. 

 Research and confirm the court has the power to grant your application. 

 Arrive early and observe. If appearing online, ensure you prepare and test your technology to avoid 
any issues.  

Court etiquette 
 Always be on time. 

 Preserve courteous professional relations with the Judicial Officer. 

 Dress the part: neat and professional clothing at all times which must include a blazer. 

Advocating in court 
 Stand up when you speak. 

 Speak slowly, loudly and clearly. 

 Watch the judge, be reactive and ready for questions. 

 Never argue with the judge. 

Appearing for the government 
 Manage expectations – prepare to set an example. 

 Model Litigant Policy/Prosecution duties. 

 Be prepared, ready to assist – written submissions, complete instructions. 
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