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Compensation for Acts Affecting Native Title1 

Introduction 

Compensation for acts affecting native title is emerging as a significant issue for New South 
Wales Government agencies that deal with the Crown land, National Parks, and State Forests 
estates. 

This paper summarises the recent developments – including the Timber Creek compensation 
claim - that have drawn attention to agencies’ compensation liability and offers some 
practical tips to assist agencies to manage that liability. 

Compensation under the Native Title Act 1993 

It is convenient to commence by outlining the compensation regime established by the 
Native Title Act 1993 (Cth) (“Native Title Act”). 

The principle objective of the Native Title Act is the “recognition and protection of native 
title”.2 The Native Title Act provides for the determination of “compensation for acts 
affecting native title”.3 This object draws attention to the foundational concept of an act4 
“affecting native title”. Section 227 of the Native Title Act provides that: 

“An act affects native title if it extinguishes the native title rights and interests or 
if it is otherwise wholly or partly inconsistent with their continued existence, 
enjoyment or exercise”. 

Agencies regularly do acts that can affect native title. The most obvious example of an act 
that can affect native title is the compulsory acquisition, under the Land Acquisition (Just 
Terms Compensation) Act 1992 (“Land Acquisition (Just Terms Compensation) Act”), of 
Crown land.5 However, a range of other acts done by agencies can affect native title. 
Examples of more common acts that could affect native title include the construction of 
pipelines and roads, the expansion of telecommunications facilities, and coastal land 
management works. Less common, though more significant in their potential impacts on 
native title, are major developments, such as the grant of mining leases. Agencies should be 
aware that, when the Crown Land Management Act 2016 commences and they assume 

1 I would like to thank Emma McKibbon, Janet Moss, and Jodi Denehy for their helpful comments on 
the drafts of this paper and Tim Dauth and Carl Green for their research. 
2 Native Title Act, s. 3(a). The expression “native title rights and interests” (“native title”) is defined in 
s. 223 of the Native Title Act. For recent examples of the rights and interests that have been 
recognised in New South Wales see: Barkandji Traditional Owners v Attorney General of New South 
Wales [2017] FCA 971, Western Bundjalung People v Attorney General of New South Wales [2017] 
FCA 992, Yaegl People v Attorney General [2017] FCA 993. 
3 Native Title Act, s. 4(2)(b). 
4 For the definition of “act”, see Native Title Act, s 226. 
5 Section 7A of the Land Acquisition (Just Terms Compensation) Act authorises an acquiring authority 
to acquire native title; native title is, accordingly, a “legal or equitable estate or interest” in land for 
the purposes of that Act. 
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further responsibility for the management of Crown land, they may also assume direct 
responsibility and liability for future acts that affect native title.6  

Broadly, there are two components to the compensation regime established by the Native 
Title Act. 

The first component of the Native Title Act’s compensation regime consists of the numerous 
provisions that confer an entitlement to compensation. These provisions are contained in the 
mechanisms that validate past,7 intermediate,8 and future acts.9 A pertinent example of such 
a provision is s. 24KA(5). Subdivision K of Div. 3 of Pt. 2 of the Native Title Act provides a 
mechanism for validating acts relating to the construction of facilities for certain types of 
services to the public. These acts may include some of the common acts mentioned 
previously, such as the construction of a pipeline or the expansion of a telecommunications 
facility. Section 24KA(3) validates acts that Subdiv. K applies to. Section 24KA(4) applies the 
non-extinguishment principle10 to the act. Section 24KA(5) provides: 

“If any native title holders would be entitled to compensation under 
subsection 17(2) for the act on the assumption that it was past act referred to in 
that section, the native title holders are entitled to compensation for the act in 
accordance with Division 5”.11 

6 See Crown Land Management Act 2016, pt. 8. Agencies that deal with Crown land managers under 
the Crown Land Management Act 2016 should also take steps to confirm that those managers have 
complied with the requirements of s. 8.7 before doing any acts that may affect native title. 
7 For the definition of “past act”, see Native Title Act, s. 228. For the provisions validating past acts by 
the Commonwealth, see Native Title Act, ss. 14. For the provisions validating past acts by the State, 
see Native Title Act, s. 19; Native Title (NSW) Act, s. 8. 
8 For the definition of “intermediate period act”, see Native Title Act, s 232A. For the provisions 
validating intermediate period acts by the Commonwealth, see Native Title Act, s. 22A. For the 
provisions validating intermediate period acts by the State, see Native Title Act, s. 22F; Native Title 
(NSW) Act, s. 8A. 
9 For the definition of “future act”, see Native Title Act, s 233. 
10 If the non-extinguishment principle applies to an act and that act “affects any native title in relation 
to the land or waters concerned, the native title is nevertheless not extinguished, either wholly or 
partly (Native Title Act, s. 238(2)). However, “[i]n such as case, if the act is wholly inconsistent with 
the continued existence, enjoyment or exercise of native title rights and interests, the native title 
continues to exist in its entirety but the rights and interest have no effect in relation to the act” or “[i]f 
the act is partly inconsistent with the continued existence, enjoyment or exercise of the native title 
rights and interests, the native title continues to exist in its entirety, but the rights and interests have 
no effect in relation to the act to the extent of the inconsistency” (Native Title Act, s. 238(3), (4)). 
Once the act ceases to affect the land, “the native title rights and interests again have effect” to the 
extent of the cessation (Native Title Act, s. 238(6), (7)). 
11 Section 17(2) of the Native Title Act provides: 
“If it is any other past act, the native title holders are entitled to compensation for the act if: 
(a) the native title concerned is to some extent in relation to an onshore place and the act could 
not have been validly done on the assumption that the native title holders instead held ordinary title 
to: 
(i) any land concerned; and 
(ii) the land adjoining, or surrounding, any waters concerned; or 
(b) the native title concerned is to some extent in relation to an offshore place; or 
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Section 24KA(6) confers liability for such compensation. It provides: 

“The native title holders may recover the compensation from: 

(a) if the act is attributable to the Commonwealth: 

(i) if a law of the Commonwealth provides that a person other than the 
Crown in right of the Commonwealth is liable to pay the 
compensation - that person; or 

(ii) if not - the Crown in right of the Commonwealth; or 

(b) if the act is attributable to a State or Territory: 

(i) if a law of the State or Territory provides that a person other than the 
Crown in any capacity is liable to pay the compensation - that person; 
or 

(ii) if not - the Crown in right of the State or Territory”. 

The second component of the compensation mechanism is contained in Div. 5 of Pt. 2. 
Division 5 is generally concerned with the determination of compensation for acts that affect 
native title. Section 48 provides that compensation payable under the earlier divisions of 
pt. 2 “is only payable in accordance with this Division”. Section 49 prevents double dipping 
by stipulating that “compensation is only payable under this Act once for acts that are 
essentially the same”.12 Section 50 confers jurisdiction to determine native title 
compensation claims on the Federal Court. 

The core provision of Div. 5 is s. 51, which prescribes the criteria for determining 
compensation. Section 51 provides: 

“Just compensation 

(1) Subject to subsection (3), the entitlement to compensation under 
Division 2, 2A, 2B, 3 or 4 is an entitlement on just terms to compensate the 
native title holders for any loss, diminution, impairment or other effect of 
the act on their native title rights and interests. 

Acquisition under compulsory acquisition law 

(2) If the act is the compulsory acquisition of all or any of the native title rights 
and interests of the native title holders, the court, person or body making 
the determination of compensation on just terms may, subject to 
subsections (5) to (8), in doing so have regard to any principles or criteria 
for determining compensation set out in the law under which the 
compulsory acquisition takes place. 

Compensation where similar compensable interest test satisfied 

(3) If: 

(c) the native title concerned relates either to land or to waters and the similar compensable 
interest test is satisfied in relation to the act.” 
12 Native Title Act, s. 49(a). 
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(a) the act is not the compulsory acquisition of all or any of the native 
title rights and interests; and 

(b) the similar compensable interest test is satisfied in relation to the act; 

the court, person or body making the determination of compensation must, 
subject to subsections (5) to (8), in doing so apply any principles or criteria 
for determining compensation (whether or not on just terms) set out in the 
law mentioned in section 240 (which defines similar compensable interest 
test). 

Compensation not covered by subsection (2) or (3) 

(4) If: 

(a) neither subsection (2) or (3) applies; and 

(b) there is a compulsory acquisition law for the Commonwealth (if the 
act giving rise to the entitlement is attributable to the 
Commonwealth) or for the State or Territory to which the act is 
attributable; 

the court, person or body making the determination of compensation on 
just terms may, subject to subsections (5) to (8), in doing so have regard 
to any principles or criteria set out in that law for determining 
compensation. 

Monetary compensation 

(5) Subject to subsection (6), the compensation may only consist of the 
payment of money. 

Requests for non-monetary compensation 

(6) If the person claiming to be entitled to the compensation requests that the 
whole or part of the compensation should consist of the transfer of 
property or the provision of goods or services, the court, person or body: 

(a) must consider the request; and 

(b) may, instead of determining the whole or any part of the 
compensation, recommend that the person liable to give the 
compensation should, within a specified period, transfer property or 
provide goods or services in accordance with the recommendation. 

Where recommendation not complied with 

(7) If the person does not transfer the property or provide the goods or 
services in accordance with the recommendation, the person claiming to be 
entitled to the compensation may request the court, person or body to 
determine instead that the whole or the part of the compensation 
concerned is to consist of the payment of money. 

Where recommendation complied with 

(8) If the person does transfer the property or provide the goods or services in 
accordance with the recommendation, the transfer of the property or 
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provision of the goods or services constitutes full compensation for the act, 
and the entitlement to it taken to have been determined in accordance with 
this Division”. 

Two further sections of Div. 5 are salient: ss. 51A and 53. Section 51A caps compensation by 
reference to the value of a freehold estate in respect of the affected land. It provides: 

“Compensation limited by reference to freehold estate 

(1) The total compensation payable under this Division for an act that 
extinguishes all native title in relation to particular land or waters must not 
exceed the amount that would be payable if the act were instead a 
compulsory acquisition of a freehold estate in land or waters. 

This section is subject to section 53 

(2) This section has effect subject to section 53 (which deals with the 
requirement to provide “just terms” compensation”. 

Section 53 confers an entitlement to compensation on just terms. It provides: 

“Entitlement to just terms compensation 

(1) Where, apart from this section: 

(a) the doing of any future act; or 

(b) the application of any of the provisions of this Act in any particular 
case; 

would result in a paragraph 51(xxxi) acquisition of property of a person 
other than on paragraph 51(xxxi) just terms, the person is entitled to such 
compensation, or compensation in addition to any otherwise provided by 
this Act, from: 

(c) if the compensation is in respect of a future act attributable to a State 
or a Territory - the State or Territory; or 

(d) in any other case - the Commonwealth; 

as is necessary to ensure that the acquisition is made on 
paragraph 51(xxxi) just terms. 

Federal Court’s jurisdiction 

(2) The Federal Court has jurisdiction with respect to matters arising under 
subsection (1) and that jurisdiction is exclusive of the jurisdiction of all 
other courts except the High Court”. 
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“Paragraph 51(xxxi) just terms” is defined as meaning “just terms within the meaning of 
paragraph 51(xxxi) of paragraph 51(xxxi) of the Constitution” of the Commonwealth of 
Australia.13 

The ‘Timber Creek’ claim 

The regime established by the Native Title Act was applied by the Federal Court in its 
determination of the Ngaliwurru and Nungali peoples’ claim for compensation for numerous 
acts that affected their native title. 

The first instance14 and Full Court15 (comprised of North ACJ, Barker, and Mortimer JJ) 
decisions are the first to consider how to determine such compensation.16 To that extent, 
they have drawn attention to the potential scope of liability for acts that affect native title. 
They also set the tone for future native title compensation applications. 

Background 

The Ngaliwurru and Nungali people hold native title in respect of the township of Timber 
Creek and its surrounds.17 The township sits at the junction of the Victoria River and its 
tributary Timber Creek.18 

Alan Griffiths and Lorraine Jones, on behalf of the Ngaliwurru and Nungali people, applied to 
the Federal Court for determination of compensation in respect of numerous acts affecting 
native title in the vicinity of Timber Creek.19 These acts were grants of various leases, 
Crown-to-Crown grants, and public works.20 The Ngaliwurru and Nungali also claimed 
compensation for three invalid future acts.21 These acts were the grants of freehold estates 

13 Native Title Act, s. 253. Section 51(xxxi) of the Commonwealth Constitution confers power on the 
Commonwealth Parliament to make laws for “the acquisition of property on just terms from any State 
or person for any purpose in respect of which the Parliament has the power to make laws”. 
14 Griffiths v Northern Territory (2016) 337 ALR 362 (“Griffiths (2016)”). 
15 Griffiths v Northern Territory (2017) 346 ALR 247 (“Griffiths (2017)”). 
16 Other compensation determination applications have resulted in determinations that native title did 
not exist (see Lawson v Minister for Land and Water Conservation [2003] FCA 1127 and Lawson v 
Minister for Land and Water Conservation [2004] FCA 165) or have been settled (see De Rose v South 
Australia [2013] FCA 988, Pearson on behalf of the Tjayuwara Unmurua Native Title Holders v South 
Australia [2017] FCA 1561). 
17 See generally: Griffiths v Northern Territory (2006) 165 FCR 300, Griffiths v Northern Territory 
(2007) 165 FCR 391. 
18 Griffiths (2016) 337 ALR 362 at 369 [28]. 
19 Griffiths (2016) 337 ALR 362 at 370 [40]. 
20 See Griffiths (2017) 346 ALR 247 at 254-6 [10]. 
21 Griffiths (2016) 337 ALR 362 at 371 [40]. While Mansfield J awarded compensation for those three 
acts (see Griffiths (2016) 337 ALR 362 at 443-5 [449] – [462]), the Full Court allowed the appeals 
against that award (Griffiths (2017) 346 ALR 247 at 353 [448]). The Full Court observed that the 
claim for damages in respect of the invalid future acts “lacked a clearly articulated basis” and did not 
allow it “to give proper consideration to the issues” (Griffiths (2017) 346 ALR 247 at 352 [446], 
[448]). This leaves the question of what remedy will flow for an invalid future act open. 
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and the grant of a Crown lease.22 In respect of each of those acts, the Ngaliwurru and 
Nungali claimed: (i) economic loss, (ii) non-economic loss, and (iii) pre-judgment interest.23 
It is convenient to outline how the Federal Court dealt with each of these heads of 
compensation sequentially. 

Economic loss 

At first instance, Justice Mortimer awarded the sum of $521,400 to the Ngaliwurru and 
Nungali people in compensation for the economic loss arising from the extinguishment of 
their native title rights.24  

Before Justice Mansfield, the Ngaliwurru and Nungali people contended that the quantum of 
compensation for their economic loss should be “assessed by reference to the market value 
of a freehold estate in the land”.25 Justice Mansfield accepted that exclusive native title (the 
bundle of native title rights and interests that includes the rights equivalent to exclusive 
possession at common law26) is the “equivalent of freehold value”.27 This is a significant 
development as it set a baseline for the assessment of compensation for acts that affect 
native title. That baseline will be relevant beyond the determination of compensation 
applications. For example, it will inform the negotiation of Indigenous land use agreements 
to validate future acts. 

The live issue, however, was the value of the non-exclusive native title that the Ngaliwurru 
and Nungali people held. Justice Mansfield considered that the value of that bundle of native 
title would be “less than the freehold value” of the land affected and that also recognised the 
nature of non-exclusive native title.28 His Honour concluded that that value was 80% of the 
market value of a freehold estate in the land.29 His Honour observed that this proportion was 
the result of: 

“an intuitive decision, focusing on the nature of the rights held by the claim 
group which had been either extinguished or impaired by reason of the … acts in 
the particular circumstances. It reflects a focus on the entitlement to just terms 
compensation for the impairment of those particular rights and interests which 
existed immediately prior to the acts”.30 

It was also informed by his Honour’s acceptance that neither the price for which the 
Ngaliwurru and Nungali would agree to surrender their rights (as, his Honour considered, 

22 Griffiths (2016) 337 ALR 362 at 443 [449]. 
23 Griffiths (2016) 337 ALR 362 at 371 [42]. 
24 Griffiths (2016) 337 ALR 362 at 446 [466]. 
25 Griffiths (2016) 337 ALR 362 at 396 [175]. 
26 Wik Peoples v Queensland (1996) 187 CLR 1 at 195 per Gummow J. 
27 Griffiths (2016) 337 ALR 362 at 402 [213]-[214]. 
28 Griffiths (2016) 337 ALR 362 at 404 [227]. 
29 Griffiths (2016) 337 ALR 362 at 405 [232]. 
30 Griffiths (2016) 337 ALR 362 at 405 [233]. 

7 

                                                 



 

there was no such price) nor the value of those rights to the Territory would be the 
appropriate test for ascertaining the market value of the affected native title.31 

On appeal, the Full Court considered that Justice Mansfield “overvalued” the Ngaliwurru and 
Nungali people’s native title.32 The Full Court explained that although the Ngaliwurru and 
Nungali could enforce their non-exclusive rights “they had no power to exclude others from 
accessing the land or using the land in a way which was consistent with the existence of 
their native title”.33 The limited extent of that native title meant that it was not a “real 
impediment to any other grants of interests in the subject allotments, or more generally”.34 
That is, the Territory could have granted some types of interest in land in respect of which 
the Ngaliwurru and Nungali held native title without necessarily affecting that native title. 
The Full Court further explained that Mansfield J had impermissibly “assessed the extent of 
native title rights and interests by reference to the way in which rights were exercisable 
rather than by reference to the legal content of the rights”.35 

In light of the errors it discerned in Justice Mansfield’s reasoning, the Full Court reassessed 
economic loss. In doing so, the Full Court articulated an approach to the valuation of non-
exclusive native title that proceeded from the recognised “analogy of freehold with exclusive 
native title”.36 The Full Court accepted that “the value of non-exclusive native title can be 
derived by adjusting freehold value to account for the restrictions and limitations applicable 
to the non-exclusive native title rights”.37 The Full Court observed that: 

“A willing but not anxious purchaser would take into account the ability of the 
Northern Territory to grant co-existing interests even if none had been granted 
at the time of extinguishment. A purchaser would pay less for a bundle of rights 
which did not include a power to exclude others or invite others onto the land. 
The economic value to the [Ngaliwurru and Nungali people] was reduced 
because their rights were inalienable and they did not have the right to exploit 
the land for commercial purposes”.38 

These observations led the Full Court to hold that a “purchaser would pay “significantly less” 
for a bundle of rights that did not include a power to exclude others from the land”.39 This 
led the Full Court to conclude that the market value of non-exclusive native title would be 
“65% of the value of the freehold title”.40 This resulted, alongside the Full Court upholding 

31 Griffiths (2016) 337 ALR 362 at 404-5 [232]. 
32 Griffiths (2017) 346 ALR 247 at 275 [78]. 
33 Griffiths (2017) 346 ALR 247 at 275 [82]. 
34 Griffiths (2017) 346 ALR 247 at 276 [83]; quoting Griffiths (2016) 337 ALR 362 at 404 [228]. 
35 Griffiths (2017) 346 ALR 247 at 276 [84]. 
36 Griffiths (2017) 346 ALR 247 at 286 [134]. 
37 Griffiths (2017) 346 ALR 247 at 286 [134]. 
38 Griffiths (2017) 346 ALR 247 at 286 [135]. 
39 Griffiths (2017) 346 ALR 247 at 287 [138]. 
40 Griffiths (2017) 346 ALR 247 at 287 [139]. It is interesting to note that the Full Court effectively 
spilt the difference between the first instance proportion (80%) and the proportion contended by the 
Commonwealth (50%; see Griffiths (2017) 346 ALR 247 at 270 [55], 287 [138]). 
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the appeal in respect of the damages awarded for the invalid future acts,41 in the amount of 
compensation for economic loss being reduced from $521,400 to $416,325. 

Non-economic loss 

At first instance, Justice Mortimer awarded the sum of $1,300,000 for “solatium”, or the 
“intangible damages resulting from the extinguishment or impairment of native title”.42 This 
sum was a significant component of the $3,300,661 compensation awarded at first instance. 

The Ngaliwurru and Nungali people claimed: 

“an in globo award of not less that [$2,000,000] for non-economic loss to give 
effect to the diminution or disruption in traditional attachment to country and the 
loss of rights to live on, and gain spiritual and material sustenance from, the 
land”.43 

Justice Mansfield considered that the substance of the non-economic loss issue was “how to 
quantify the essentially spiritual relationship” that the Ngaliwurru and Nungali people had 
with their country and to “translate the spiritual or religious hurt” that results from the 
impact the extinguishment of native title had on that relationship into an award of 
compensation.44 His Honour considered that this quantification and translation could be 
undertaken by means of an award for “intangible damages”. His Honour also considered that 
an amount could be awarded for intangible damages on an “in globo basis, without separate 
allocation to particular compensable acts in respect of particular lots”.45 His Honour further 
considered that solatium had to be “assessed having regard to the spiritual and usufructuary 
significance” of the affected land and to the physical area of that land.46 Ultimately, 
however, Mansfield J adopted an “essentially intuitive” approach to calculating the amount of 
the award.47 

Justice Manfield’s consideration of “intangible damages” drew on the Land Acquisition Act 
(NT) (the “NT Land Acquisition Act”). This approach is broadly consistent with s. 51(2) of the 
Native Title Act which, as noted above, permits recourse to “any principles or criteria for 
determining compensation set out in the law under which” a compulsory acquisition takes 
place. To the extent that Justice Mansfield’s approach incorporates such concepts, the 
relevant provisions can illuminate the factors that may have influenced the “intuitive” 
determination. Section 59(1) of the NT Land Acquisition Act converts the “interest of any 
person in land acquired into a claim for compensation against the Northern Territory”. The 
rules for determining compensation are prescribed by Sched. 2. Rule 1 of Sched. 2 requires 
the compensation to be an “amount that fairly compensates” the holder of the acquired 
interest for their loss. Rule 2 requires the Territory’s Civil and Administrative Tribunal, which 

41 See Griffiths (2017) 346 ALR 247 at 347-353 [430]-[449]. 
42 Griffiths (2016) 337 ALR 362 at 417 [298]-[299], 446 [466]. 
43 Griffiths (2016) 337 ALR 362 at 371 [46]. 
44 Griffiths (2016) 337 ALR 362 at 415 [291]. 
45 Griffiths (2016) 337 ALR 362 at 415 [292]. 
46 Griffiths (2016) 337 ALR 362 at 417 [302]. 
47 Griffiths (2016) 337 ALR 362 at 417 [302]. 
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has jurisdiction to consider claims for compensation, to consider the “value of any additional 
advantage” (or special value), the reduction in value of adjacent land “caused by its 
severance from the acquired land”, and disturbance. Rule 9, which is concerned with 
intangible disadvantages, provides: 

“(1) If the claimant, during the period commencing on the date on which the 
notice of proposal was served and ending on the date of acquisition: 

(a) occupied the acquired land as his principal place of residence; and 

(b) held an estate in fee simple, a life estate or a leasehold interest in the 
acquired land, 

the amount of compensation otherwise payable under this Schedule may 
be increased by the amount which the Tribunal considers will reasonably 
compensate the claimant for intangible disadvantages resulting from the 
acquisition. 

(2) In assessing the amount payable under subrule (1), the Tribunal shall have 
regard to: 

(a) the interest of the claimant in the land; 

(b) the length of time during which the claimant resided on the land; 

(c) the inconvenience likely to be caused to the claimant by reason of his 
removal from the acquired land; 

(d) the period after the acquisition of the land during which the claimant 
has been, or will be, allowed to remain in possession of the land; 

(e) the period during which the claimant would have been likely to 
continue to reside on the land; and 

(f) any other matter which is, in the Tribunal’s opinion, relevant to the 
circumstances of the claimant.” 

However, the extent of that illumination is limited. It is not obvious from his Honour’s 
reasons which limb of subrule 9(1) Justice Mansfield considered the Ngaliwurru and Nungali 
people satisfied. It may have been that his Honour proceeded from the premise that it was 
appropriate to proceed on the basis that the equivalence between native title and an estate 
in fee simple or leasehold interest was sufficient to confer an entitlement to equivalent 
compensation. 

On appeal, the Full Court declined to “exercise its own discretion to fix the amount” Justice 
Mansfield awarded for solatium.48 The Full Court had discerned four grounds of appeal by 
the Commonwealth and the Northern Territory. However, the Full Court did not consider that 
either the Commonwealth or the Northern Territory made out these grounds.49 

48 Griffiths (2017) 346 ALR 247 at 344 [420]. 
49 Griffiths (2017) 346 ALR 247 at 324 [328], 325 [333], 328 [350], 333 [373], 334 [378], and 343 
[413]. 
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In this context it is worth noting that the concept of “intangible disadvantage” used in the 
NT Land Acquisition Act does not appear to have a direct equivalent in the Land Acquisition 
(Just Terms Compensation) Act. Further, the two concepts that are superficially comparable 
– “solatium”50 and “special value”51 – do not seem appropriate for quantifying the type of 
non-economic loss claimed by the Ngalwurru and Nungali peoples as it was described by 
Justice Mansfield.52 In explanation, the concept of solatium, as it is defined in s. 60(1) of the 
Land Acquisition (Just Terms Compensation) Act – “compensation to a person for non-
financial disadvantage resulting from the necessity of the person to relocate his or her 
principal place of residence as a result of the acquisition” – does not seem to adequately 
cover the nature of occupation contemplated under native title. This may be significant when 
a compensation claim is made in New South Wales. The lack of a comparable concept may 
provide work for the concept of “paragraph 51(xxxi) just terms” compensation as it is 
articulated in s. 53 of the Native Title Act. 

Pre-judgment interest 

At first instance, Justice Mortimer awarded the sum of $1,488,261 in interest on the 
compensation awarded for economic loss.53 

On appeal, the Full Court confirmed Justice Mortimer’s award of simple interest54 rather than 
compound interest.55 Specifically, the Full Court upheld Justice Mortimer’s conclusion that the 
available evidence did not establish that compound interest was warranted.56 However, the 
Full Court adjusted the award of interest from $1,488,261 to $1,183,121. 

This is not a significant issue for agencies undertaking acts that affect native title. However, 
agencies should anticipate that an amount of interest will form part of the compensation for 
such acts. 

The Full Court’s comments regarding the approach to the assessment of compensation 

More generally, the Full Court, in obiter, suggested that it was not obvious that the 
Commonwealth Parliament had intended that the “kind of binary approach to compensation” 
adopted in the claim be used to determine compensation under s. 51(1) of the Native Title 
Act.57 The Full Court explained: 

50 Land Acquisition (Just Terms Compensation) Act, s. 60. 
51 Land Acquisition (Just Terms Compensation) Act, s. 57. 
52 See Griffiths (2016) 337 ALR 362 at 415-6 [290] – [294]. 
53 Griffiths (2016) 337 ALR 362 at 446 [466]. 
54 Griffiths (2017) 346 ALR 247 at 292 [163]. 
55 Calculated on the basis that “the interest due is from time to time added to the principal, and 
becomes itself part of the principal due” (Parr’s Banking Co Limited v Yates [1989] 2 QB 460 at 467 
per Vaughan Williams LJ). The relevant authorities are listed in Griffiths (2017) 346 ALR 247 at 292-3 
[163], [165]-[166]. 
56 Griffiths (2017) 346 ALR 247 at 303 [213], [215]. 
57 Griffiths (2017) 346 ALR 247 at 287 [142]. 
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“The central concern of s. 51(1), in its terms, is with the effect of the 
compensable act. The use of the phrase “loss, diminution, impairment or other 
effect” suggests that Parliament contemplates there may be more than one 
effect, and that the effects may vary in nature, quality and significance. The 
effects, however they be established, are on the bundle of rights that constitute 
the “native title rights and interests”. That bundle of rights has [a] unique, 
indissoluble character … It is in relation to that bundle of rights and interests that 
the terms of the compensation must, as s. 51(1) state, be “just” … Properly 
construed, s. 51(1) contemplates compensation to native title holders of a more 
holistic nature”.58 

The Full Court, accordingly, queried whether the application of land acquisition and 
compensation legislation, such as the NT Land Acquisition Act and the Land Acquisition (Just 
Terms Compensation) Act, provided “real assistance” in the course of determining 
compensation for acts affecting native title.59 The Full Court suggested that: 

“Native title rights and interests are of such a different type and significance to 
the holders that it may well be appropriate to loose the assessment from the 
shackles of Australian land law and approach the compensation exercise without 
dividing value into economic and non-economic components. It might rather be 
more appropriate to seek to place money value as best as can be done on the 
one indissoluble whole. Such an approach would not render the market value of 
freehold irrelevant to the exercise, but would avoid the arguments … about 
whether there has been double counting as the result of including factors in both 
the economic and non-economic categories”.60 

These statements, alongside the criticism of how the claim for damages in respect of the 
invalid future acts was plead noted earlier, are a strong suggestion by the Full Court that 
consideration should be given to how any future compensation claims are plead. In light of 
these comments it is open for future claims to be plead differently; in such circumstances, it 
is unclear whether the Griffiths decisions will retain precedential value. 

Griffiths (HCA D4/2017, D5/2017, D6/2017) 

On 16 February 2018, the High Court granted applications by the Commonwealth, the 
Territory, and by the Ngaliwurru and Nungali Peoples for special leave to appeal from the 
Full Court’s decision.61 The appeal will be listed after 25 May 2018.62 

Practical Tips for Agencies 

Unfortunately, until the High Court determines the appeal from the Full Court’s decision, 
there is uncertainty regarding the quantum of compensation for acts that affect native title. 

58 Griffiths (2017) 346 ALR 247 at 287 [142]. 
59 Griffiths (2017) 346 ALR 247 at 288 [144]. 
60 Griffiths (2017) 346 ALR 247 at 288 [144]. 
61 See Commonwealth v Griffiths [2018] HCATrans 28. 
62 For further information regarding the appeals, see: http://www.hcourt.gov.au/cases/case_d1-2018. 

12 

                                                 



 

However, there are 3 things that agencies can start to do now to prepare for future 
compensation claims. 

1. Do native title due diligence 

When contemplating an act that may affect native title, agencies should consider: 

(i) will liability for compensation arise in respect of the act; and 

(ii) if liability will arise, how much is it likely to be (in respect of this, see [2] below). 

Consideration of (i) should include consideration of whether, and to what extent, native title 
in land may have been extinguished.  

Where native title has not been wholly extinguished, agencies can consider engaging with 
traditional owners during this process. During these consultations, the agency may be able 
to ascertain any culturally significant sites and be able to factor those into their planning. 

2. Obtain market valuations 

What is clear from the preceding discussion of the legislative framework and the Timber 
Creek decisions is that the market value of a fee simple estate in respect of the land affected 
by an act will be relevant to the determination of compensation. Accordingly, agencies 
contemplating acts – such as constructing roads or telecommunications facilities – that do 
not require the compulsory acquisition of rights in land (and consequently a valuation of land 
in accordance with the Land Acquisition (Just TermsCompensation) Act) should consider 
obtaining a market valuation of the land at around the date of the act.63 These can be 
retained and may be used as evidence if compensation is claimed for the act at a later point 
in time. 

3. Consider Indigenous Land Use Agreements 

Where the compensation liability is likely to be large or the project contemplated is 
sufficiently significant, agencies should consider negotiating an Indigenous land use 
agreement (under the Native Title Act) to validate the act and to resolve compensation early. 
An Indigenous land use agreement can also be used to validate acts that have already taken 
place and can be used as a vehicle to agree on compensation for those acts. 

 

 

63 Where Crown land and associated native title is being compulsorily acquired, the valuation required 
by Div. 4 of the Land Acquisition (Just Terms Compensation) Act should be adequate for this purpose. 
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